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General comments

IWA recognises the publication of the Disability Bill 2004 and the Comhairle Amendment Bill 2004 as part of the Government’s overall disability strategy.  This strategy also includes a multi-annual funding package, details of which will become apparent over the coming months.

The Disability Bill 2004 may be only one part of the disability strategy, but it is the key part on which everything else pivots.

Having had time to consider the provisions of the Disability Bill, in consultation with our representative organisations, Disability Federation of Ireland and Not-for-Profit Business Association, IWA cannot accept that this is a rights-based piece of legislation as promised by this Government and as hoped-for by the disability movement for many years.

In essence, the Disability Bill 2004 constitutes an attempt by Government to insulate itself against any enforceable commitment to people with disabilities.  

A genuine commitment would provide a platform for people with disabilities to achieve a justifiable level of access to the totality of Irish society. Such a platform would include, amongst other things, appropriate and adequately funded services, a requirement on public and private bodies to provide for access, a holistic approach to the assessment of a disabled person’s needs, real and accessible enforcement procedures, and mechanisms whereby real progress can be made where recognised needs are unmet.

None of these pillars are adequately addressed in this Bill.

IWA supports the stance of the Disability Legislation Consultation Group and wishes to raise the following issues with the committee.

1.  Definition of disability

The definition as it stands will exclude many people from assessment and from the other provisions of this Bill.  The definition reflects the overall thrust of the Bill as a piece of legislation which frames the delivery of "health and educational" services.  As such, the definition, and the legislation as a whole, is rooted in the "Medical Model" of disability.  

For many years, the disability sector has fought to counteract this model.  The Disability Bill 2004 harks back to the Irish tradition of "caring for" rather than including disabled people in everyday life.  It is regressive and must be changed.

IWA recommends a continuity of definition of disability from the Equal Status Act and the Employment Equality Act.  Any deviation from this approach should be explained in terms that will demonstrate how an alternative definition will be of clear benefit to people with disabilities as a whole.

2.  Definition of "Public Body"

The legislation adopts a very narrow view of what constitutes a Public Body.  This is strictly a body which is funded out of the public purse and does not include the private sector. IWA believes that all bodies, public or private, which provide services to the public should be required to provide equal access to people with disabilities.  This requirement should be based on the "disproportionate burden" approach rather than the "nominal cost" wording which currently stands.

A constitutional problem in relation to private property rights has been cited to justify this approach, based on a 1997 Supreme Court reading of Equality Legislation. However, private property is routinely regulated by the state, most notably in terms of health and safety requirements.  IWA believes that hiding behind the constitutional private property issue is not justified in the context of the Disability Bill.  

We urge the Government to widen the definition of "Public Body" to all bodies, public or private, providing services and products to the public and to require these bodies to open up to disabled people, save in the event of it being a "disproportionate burden" on the operation of their business.  Only then will people with disabilities stand a chance of leading inclusive lives.

3.  Resources

IWA expected the resource issue to pose the biggest challenge in securing progress in legislation.  However, the treatment of resources in this Bill is regressive in the extreme.

This is best demonstrated in Section 5, Parts [2] and [3].  The wording as it stands: 

· indemnifies the state against any expenditure other than that which the Minister "considers appropriate".  

· implies that resources for disability services will only be available after all other obligations are fulfilled by a Minister or public body.

· does not provide for any ring-fencing of resources for Disability.

· ensures that the Bill contains no "rights" whatsoever.  This includes even the right to assessment of need.

Although this section is the most obvious example in resource constraints, it is far from the only one in this Bill.  Phrases such as "where practicable" and "where resources permit" pervade the legislation as a whole.

People with disabilities are expected, as part of the Government's "disability strategy", to take the Government's word for their commitment to disability.  However, as we all know, priorities change, Governments change and policies change. Without consistent legislator provision, the future for people with disabilities looks bleak.

4.  Assessments of need, appeals, enforceability

Some key problems with the treatment of “Assessment of Need” in the Disability Bill 2004 are as follows:

Limited scope of assessment.
· A "medical" approach to needs assessment is evident.  There is no holistic approach to the needs of any particular disabled person.  For example, where somebody is in dire need of adequate housing or independent transport in order to lead a dignified life, they are not covered under this Bill.

Independence

· The assessment of need, and the entire appeals system, cannot be considered independent.  Assessment officers are appointed from within the Health Boards, as are liaison officers and appeals officers.

Finality of assessments

· Service statements as prepared by Liaison Officers must consider available resources and practicability. Following this, there is no mechanism for unmet needs to be charted, reviewed, and acted upon over time.

Qualification of officers

· The issue of the specific qualifications which will be required for the posts of assessment, liaison and appeals officers is not addressed.  They will be appointed by Health Board Chief Executives as they deem appropriate.

Bureaucracy of appeals system

· The appeals system as it stands is unbelievably cumbersome and bureaucratic.  It will consume resources which would be better used elsewhere.  

Enforceability

· Access to the Circuit Court, having exhausted the Appeals Process, is only to enforce the decisions of officers. These officers must take resources and practicability into account when deciding "service statements".  There is no system to challenge these decisions.  Similarly, access to the High Court is only on a point of law.  Where an assessment of need is agreed and unchallenged, there is no right to compel, through the courts, the state to provide these services.  As such, this Bill cannot be referred to as "rights-based".

5.  Mainstreaming and Access

Mainstreaming

Mainstreaming means that people with disabilities should be able to avail of services and products available to the general public as a matter of right.  This approach supplants the traditional targeting of specific services towards people with disabilities which has the inevitable result of isolating and marginalising this section of society.  We do not believe this Bill addresses this issue adequately. 

Section 25 of the Bill runs contrary to this goal by allowing separate provision of access to services where it is not practicable, it is too costly, or it would cause unreasonable delay in making the services available to others.

Access

The treatment of access is problematic in a number of respects in this Bill.

a) Access should be interpreted in its widest sense and include physical access, access to information, and communications access.  It should cover all services delivered to the general population - private services and public services.

b) There is no definition of access and accessibility in the definitions section of the Bill.

c) There are no timeframes except in section 23 which relates to public buildings.  These are now required to be in compliance with Part M of the Building Regulations by 2015.  The timeframe of a decade is unacceptable.

d) "Practicability".  Access is dealt with in this legislation with the proviso "as far as practicable".  This is a subjective term and too much of an escape route.

e) Public procurement and tendering.  There is no mention in this Bill of requirements of public bodies to purchase only accessible goods and services.  This should extend to a refusal to award contracts to bodies which are not accessible or discriminate against people with disabilities.

f) Excess ministerial powers.  Section 23 deals with access to public buildings.  The NDA will be required to draft codes of practice relating to accessibility but the Minister may refuse, amend, revoke or approve these codes as he sees fit.  The Minister may also declare some buildings exempt because the building is a temporary one, one that is to be disused, or where making the building accessible would not be justified in advance of cost.

Primary and secondary schools will have much experience of so-called "temporary buildings" effectively becoming permanent.  This loophole is unacceptable.

6.  Sectoral Plans

Limited to six departments
· IWA cannot accept the approach of limiting sectoral plans to six Government departments. A fully inclusive Disability Bill would require every Government department to produce these plans.

· In particular, the omission of the Department of Arts, Sport and Tourism is extremely serious.  The legislation assumes that people with disabilities have no interest in pursuing active cultural and sports lives, a bizarre assumption given our hosting of the Special Olympics in 2003.  Furthermore, the absence to date of a coordinated approach to progressing access issues within the Irish tourist industry would suggest a sectoral plan is particularly needed in this department.

Draft sectoral plans inadequate

· On first reading, the sectoral plans which have been produced are vague, inadequate in their scope and power, and merely repeat commitments already contained in partnership agreements.

· Furthermore, the omission of the issue of housing for people with disabilities from the sectoral plan of the Department of Environment, Heritage and Local Government is telling.  It reflects the absence of a holistic approach to the needs of people with disabilities.

Housing is one of the key areas where people with disabilities suffer in Ireland today. It is an astonishing omission.
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